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Mr Charles Manson (B33920)
Protective Housing Unit
Corcoran State Prison
King Ave
Corcoran CA, 93212
USA

31st December 2010

Dear Charles:

I have had an opportunity at considering your case first for the purposes of whether the
original conviction can or should be sustained de jure and second with regard to the parole
hearings that have been conducted and whether they have been compliant with the law. There
follows a brief resume of my conclusions.

There are in my view at least two issues upon which you should be entitled either a new trial
or to be released per se in the interests of justice. I am of course aware that the crimes upon
which you and your co-defendants where convicted are nothing short of heinous, cruel and
deserve the maximum punishment upon a valid conviction based upon a fair trial with a jury
properly directed and the law having been applied. There in my view lies the problem with
your trial in so far that you were denied a fair trial with a jury properly directed and issues of
law disregarded.

On the 15th January 1971 the Prosecutor Mr Vincent Bugliosi at the end of his address to the
jury stated the following:

"Manson's total and complete domination over his Family, including the actual killers, "Tex"
Watson, Krenwinkel, Atkins, Leslie Van Houten, is extremely powerful circumstantial
evidence that on the two nights in question he was also dominating them and directing
everything that they did. He dominated Watkins, Atkins, Krenwinkel, and Van Houten before
the Tate-LaBianca murders, during the Tate-LaBianca murders, and after the Tate-LaBianca
murders, right up until the time of the Family's arrest in October of 1969 at Barker Ranch.

There is a very powerful item of evidence, circumstantial evidence, that you may consider
against Manson, Atkins, and Krenwinkel on the LaBianca murders-not on the Tate murders-
but on the LaBianca murders, and not against Van Houten, justManson, Atkins, and
Krenwinkel on the LaBianca murders. "
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He continued:

"Now, remember we discussed during voir dire, we went over it ad nauseam, that from
circumstantial evidence of one fact we infer the existence of another fact. "

And further:

"When you go back to that jury room you may consider this as circumstantial evidence
against Manson, Atkins, and Krenwinkel on the LaBianca murders. "

In all of the said statements made to the jury the case for the Prosecution was nothing other
than 'circumstantial'. The case against you was solely circumstantial although against your
co-defendants there were forensic elements but as far as you are concerned the whole case
was built upon (a) your controlling a number of people to go out and kill seven people and
without any other motive other than simply going out and killing (b) circumstantial. This is,
of course a fallatious legal argument. To the best of my knowledge and I have seen no
admissible evidence or have you ever conceded or affirmed at any hearing including parole
hearing that you ordered anyone to go and kill in the Tate home or La Bianco home. There is
no evidence you even knew them. There is thus a question of proximity which in my view
should have required legal submissions on that issue alone.

Mr Bugliosi further, it would seem instructed the jury on issues of law and stated as follows:

"Briefly discussing the rules of law under which these defendants are guilty of these murders,
you will recall my earlier discussion, beginning with my opening argument regarding the law
which you are going to be dealing with during your deliberations, all of these defendants are
charged in count eight of the indictment with the crime of conspiracy to commit
murder. Conspiracy is nothing more than an agreement, getting together, agreeing to commit
a crime, followed by an overt act to carry out the object of the conspiracy. Conspiracies can
be and normally are proven by circumstantial evidence. In this case, we proved the
conspiracy by direct evidence; Linda Kasabian, ladies and gentlemen, was present with these
defendants and she told you everything that happened in her presence. To have a conspiracy
it is not necessary that the conspirators enter into any formal agreement. All that is necessary
is that there be a meeting of the minds; that they be working together toward a common
goal. There couldn't possibly be a more obvious conspiracy than this case, ladies and
gentlemen. To say that on these two nights these defendants did not have a meeting of the
minds and they were not working together toward the common goal would just be totally
preposterous. The object of the conspiracy on both nights was murder, and these defendants,
working together with deadly and savage precision, carried out that mission of murder by
mercilessly cutting down their victims. All defendants are guilty of count eight of the
indictment, the count of conspiracy to commit murder. What about the first seven counts of
murder, what about those counts? Patricia Krenwinkel is guilty of all seven counts of murder
because it is obvious from the evidence that she was one of the actual killers of the Tate and
LaBianca victims. Susan Atkins is guilty of the five Tate murders because she was one of the
actual killers of the Tate victims.Leslie Van Houten is guilty of the two LaBianca murders
because it is obvious from the evidence that she was one of the actual killers of Mr. and Mrs.
LaBianca."

What the Prosecution have so far instructed the jury, and I refer to your case individually, is
nothing other than circumstancial and built upon a conspiracy to murder but there was no
evidence other than from a fellow conspirator who was granted full immunity. But
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surprisingly, what I can only say seems to be a direction to the jury by the Prosecution
continues as follows:

"Since Charles Manson was not one of the actual killers of the seven victims, and since
Susan Atkins -was not one of the killers of Mr. and Mrs. LaBianca, under what rule oflaw are
they guilty of these murders? Manson is guilty of all seven counts of murder under the
vicarious liability rule of conspiracy. It is also called the joint responsibility rule of
conspiracy. And likewise, Susan Atkins is guilty of the two LaBianca murders because of the
vicarious liability rule, the joint liability rule of conspiracy. The law is clear then that once a
conspiracy is formed, each member of the conspiracy is criminally responsible for and
equally guilty of crimes committed by his coconspirators which were in furtherance of the
object of the conspiracy. As I stated in my opening argument, if A and B conspired to murder
X, and pursuant to that agreement B murders X, A, even though he was not the actual killer,
is equally guilty of that murder. I don't care where he was; he could have been playing
tennis, badminton, anywhere; he was [a] member of that conspiracy. He was guilty of that
murder. That is the law of conspiracy, and there just are no ifs, ands, or buts about it. Even if
Charles Manson was merely a member, just a member of this conspiracy to commit these
murders, and never killed anyone, he would still be guilty of all seven murders, but here he is
not only a member, he is a leader, the leading force behind all of these conspiracies. "

That direction is seriously flawed because it presumes that the so called joint-enterprise or
conspiracy was formed and was formed for the purposes of murder. Linda Kasabian who was
granted whole immunity stated the following:

""We got about to the middle of the driveway, you know, and Charlie called us and told us to
stop, and he came to the car to my side of the window, stuck his head in, and told us to leave
a sign. He said, 'You girls know what I mean, something witchy,' and that was it."

Kasabian further stated under examination by Mr Bigliosi:

"He said we were going to go out again tonight. Last night was too messy and that he was
going to show us how to do it." "Now, Linda, you testified that the first night you had the idea
that you were going on a creepy-crawly mission; you did not know there was going to be
any killing, is that correct?"
"Yes, that's right"

Even at its highest and from the evidence of a prosecution witness who was relied upon to
secure a conviction against you, I refer to your case only, Ms Kasabian did not know there
was going to be any killing and that was because there is no corrobotive evidence that any
killing was ordered by you and as such the joint-enterprise direction is flawed.

I have had the honour of defending in the United Kingdom Mr Nicholas Van Hoogstraten
who was concicted of manslaughter but charged with murder in somewhat similar de jure
situation. The point in Hoogstarten (H) was that H was acquitted of murder, as the jury was
not satisfied that he had conspired with the two killers to kill the deceased. If the jury had
been satisfied that H had instructed the killers to kill the deceased, H would have been guilty
of murder as an aider and abettor, even though he took no part in the actual killing. He was
convicted of the manslaughter of the deceased on the basis that he had set the killers up to
attack the deceased, but not to kill him or inflict serious injury. The judge misdirected the
jury that if A orders B to beat someone up, not to kill him, and B does in fact kill the victim,
A is guilty of manslaughter. The judge should have directed the jury in effect that if the
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killers, having been instructed to beat up the victim, but not to kill him, went beyond their
instructions and deliberately killed him, they were no longer acting on A's instructions, they
had gone outside the scope of the common purpose or joint enterprise, and A was not
responsible for the death and therfore not guilty of manslaughter.

I am attaching the grounds of appeal for your perusal and the successful Court of Appeal
Judgement but the same applies in your case. Even if one conceded you 'instructed' your co-
defendants to "do somethingf-w itchy" which is the evidence of Ms Kasabian that is a far cry
from murder. The law of joint-enterprise is not at all as Mr Bugliosi placed before the jury
because there was no evidence other than you had instructed your co-defendants to do
"something witchy" and that even upon circumstantial evidence at its highest cannot
paossible be a direction valid to a jury to convict of murder.

This, of course, is only applicable to you because it is conceded you were never anywhere
near where the murders took place.

I now turn to the second issue regarding your representation in Court. In order that
representation be valid it has to be effective. You of course have the right and had then to
represent yourself. There is of course a Sixth Amendment right to represent yourself but also
little known by many US practitioners the Inter American Commission on Human Rights
which also in its American Convention on Human Rights signed by the United States on 22nd
November 1969 and thus applicable in your case and upon which Article 8 states:

Article 8. Right to a Fair Trial

1. Every person has the right to a hearing, with due guarantees and within a
reasonable time, by a competent, independent, and impartial tribunal, previously
established by law, in the substantiation of any accusation of a criminal nature made
against him or for the determination of his rights and obligations of a civil, labor, fiscal,
or any other nature.

2. Every person accused of a criminal offense has the right to be presumed
innocent so long as his guilt has not been proven according to law. During the
proceedings, every person is entitled, with full equality, to the following minimum
guarantees:

a. the right of the accused to be assisted without charge by a translator or interpreter,
if he does not understand or does not speak the language of the tribunal or court;

b. prior notification in detail to the accused of the charges against him;

c. adequate time and means for the preparation of his defense;

d. the right of the accused to defend himself personally or to be assisted by legal
counsel of his own choosing, and to communicate freely and privately with his counsel;

e. the inalienable right to be assisted by counsel provided by the state, paid or not as
the domestic law provides, if the accused does not defend himself personally or engage
his own counsel within the time period established by law;

f. the right of the defense to examine witnesses present in the court and to obtain the
appearance, as witnesses, of experts or other persons who may throw light on the facts;

g. the right not to be compelled to be a witness against himself or to plead guilty; and

h. the right to appeal the judgment to a higher court.
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3. A confession of guilt by the accused shall be valid only if it is made without
coercion of any kind.

4. An accused person acquitted by a nonappealable judgment shall not be
subjected to a new trial for the same cause.

5. Criminal proceedings shall be public, except insofar as may be necessary to
protect the interests of justice.

Note 2(d)(e) which gives you the right to defend yourself.

From the very beginning it is my understanding you always voiced your desire to represent
yourself. On December 17,1969 you made a formal request to do so in the courtroom of
Judge William Keene. "Your Honor, there is no -way I can give up my voice in this matter. If I
can't speak, then our whole thing is done. If I can't speak in my own defense and converse
freely in this courtroom, then it ties my hands behind my back, and if I have no voice, then
there is no sense in having a defense. Lawyers play with people, and I am a person and I
don't want to be played with in this matter. The news media has already executed and buried
me.... If anyone is hypnotized, the people are being hypnotized by the lies being told them....
There is no attorney in the world who can represent me as a person. I have to do it myself."

I understand you were examined by Joseph Ball, a former president of the California State
Bar Association. Ball's assessment presented in court on 24th December 1969, was that you
were "an able, intelligent young man, quiet-spoken and mild-mannered. We went over
different problems of law, and I found he had a ready understanding.... Remarkable
understanding. As a matter of fact, he has a very fine brain. I complimented him on the fact. I
think I told you that he had a high I. Q. Must have, to be able to converse as he did. And he
feels that if he goes to trial and he is able to permit jurors and the Court to hear him and see
him, they will realize he is not the kind of man who would perpetrate horrible crimes."

Judge Keene ruled. "It is, in this Court's opinion, a sad and tragic mistake you are making by
taking this course of action, but I can't talk you out of it.... Mr. Manson, you are your own
lawyer."

This situation as I understand existed until March 6,1970. At that time Judge Keene, upset
over some supposedly "outlandish" and "nonsensical" motions filed by you, vacated your
status as your own attorney. Why, of course, the "outlandish and nonsensical" motions were
not simply overruled was not explained. Whatever the real reason, Judge Keene's action
violated your constitutional right to defend yourself and the American Convention on Human
Rights Treaty that the US President had signed only a few months previously in San Jose.
Any defense presented after that ruling (and in fact there was none) was invalid, and in direct
opposition to the Sixth Amendment right to self representation and the violation of the
American Convention on Human Rights.

I am aware this issue was raised in your Appeal. In that appeal the California Justices denied
your request for a new trial claiming that a federal ruling which affirmed the Sixth
Amendment right did not apply to you because the decision came after your trial and "was
not to be given retroactive application" an interpretation of the law was later overruled in
Bittaker v. Enomoto, 587 F.2d 400 (1978) wherein a United States Federal Appeals Court
ruled "Although California defendant's trial occurred prior to United States Supreme Court's
Faretta decision confirming to state defendants the constitutional right to self-representation,
denial of the California defendant's right of self-representation was a federal constitutional
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defect requiring setting aside of his conviction". You are mentioned specifically in footnote #
2 of this decision. "2. The state mentions several times that one of its prisoners who may
benefit from the Faretta decision is Charles Manson. We do not encourage this type of
advocacy. A federal court must make its decisions in accord with the Constitution and the
laws, without regard to the notoriety of parties or nonparties."

The right to self-representation is as fundamental and undeniable as any other right. It is
every citizen's constitutional right. Colin Ferguson, the seemingly 'deranged' Long Island
Railroad gunman, was allowed to defend himself at his trial. It doesn't matter if the
defendant's defense may be unconventional. Self-representation is a constitutional right and a
right under an international treaty signed by the US..

The denial of your right to represent yourself during your trial is a fatal flaw in the legitimacy
of the trial. It follows that de jure your convictions, and present incarceration, is illegal.

I am thus suggesting that you give me written permission to file an application with the Inter-
American Commission on Human Rights with regard to the violation and that I am aware you
have in the past filed a number of habeas corpus petitions with the Los Angeles County
Superior Court protesting your imprisonment based on the claim that you were denied the
right to defend yourself. All of these petitions have been dismissed at the Superior Court level
with no explanation other than that the petitioner (you) had failed to establish that the claims
made in the petitions warranted the granting of the writ. No reasoned judgement or decision
has ever been afforded in violation of Art. 8 and the right to a fair trial.

I am thus suggesting that (a) an application is filed urgently with the IACHR and also to take
the question of your right to a new trial to the federal level since at State level you will
simply have repeat decisions or in fact immediate release from detention. Since there has
been a violation of the Constitution and International Treaty I could ask for an unconditional
pardon.

This of course may well seem strange after all these years and your conviction on what are
without doubt heinous and unpardonable crimes but only if the convictions were properly
obtained and within a fair trial. On two issues I am of the view, certainly regarding your right
of self-representation, that you are currently unlawfully detained with a conviction not
properly obtained.

Please feel free to call my US number 213814 4229 if you need to talk to me and let me
know your instructions.

Yours sincerely

Sf UpIO LEGALE INTERNAZIONALE

GIOVANNI DI STEFANO
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587 F.2d 400 (1978)
Lawrence S. BITTAKER, Petitioner-Appellee,
v.
J. J. ENOMOTO, Respondent-Appellant.

No. 75-3419.
United States Court of Appeals, Ninth Circuit.

August 3,1978.
Rehearing and Rehearing Denied December 6, 1978.

Howard J. Schwab, Deputy Atty. Gen. (argued), Los Angeles, CaL, for respondent-appellant.
Jerome B. Falk, Jr. (argued) and Steven L. Mayer, San Francisco, Cal., for petitioner-
appellee.
Before MERRILL, GOODWIN and TANG, Circuit Judges.

Rehearing and Rehearing En Bane Denied December 6,1978.
GOODWIN, Circuit Judge:
Lawrence S. Bittaker was convicted in a California court on a charge of burglary some four
years before Faretta v. CaliforniaA22 U.S. 806. 95 S.Ct. 2525,45 L.Ed.2d 562 (1975),
confirmed to defendants in state prosecutions the constitutional right of self-representation
earlier recognized in federal courts. Bittaker brought habeas corpus before Faretta. The
district court held after Faretta that the state's denial of Bittaker's right of self-representation
was a federal constitutional defect requiring the setting aside of his state conviction. The state
appeals; we affirm.
While the parties have briefed and argued the case in terms of the "retroactivity" of Faretta, it
is not necessary to reach that question because the law of this circuit at the time of Bittaker's
state court trial had already been established in a fashion consistent with the Supreme Court's
statement of the law in Faretta. Arnold v. United States'.414 F.2d 1056.1058 (9th Cir.1969),
cert, denied, 396 U.S. 1021, 90 S.Ct. 593, 24 L.Ed.2d 514 (1970); Bayless v. United
States.3Sl F.2d 67. 71 (9th Cir.1967). This circuit had stated in federal cases that self-
representation was a corollary of the Sixth Amendment right to counsel. Because the
defendant could waive his Sixth

I 587 F.2d 402 ]

Amendment right, we said he could also insist on self-representation as a constitutional, as
well as a statutory, right. Until now, we have had no occasion to apply the federal
constitutional right to state habeas petitioners. The Second Circuit, however, had done so.
United States ex rel. Maldonado v. Denno.34S F.2d 12,15 (2d Cir. 1965). We avoided the
question inMeeks v. CravenAXl F.2d 465.466 (9th Cir. 1973), because the petitioner's
assertion of the right was inadequate.
There can be little doubt, however, that, if squarely faced with the issue, we would have
applied the right to self-representation to a state habeas petitioner.
We had already characterized the right as a constitutional one in Arnold v. United States, 414
F.2d at 1058. The Supreme Court had previously applied virtually the entire Sixth
Amendment to the states. Duncan v. Louisiana.39l U.S. 145.148, 88 S.Ct. 1444,20 L.Ed.2d
491 (1968); Gideon v. Wainwrisht,372 U.S. 335. 83 S.Ct. 792,9 L.Ed.2d 799 (1963).
Accordingly there was no obvious reason to refuse to apply the implied Sixth Amendment
right to self-representation as well.1 We therefore agree with the district court that Bittaker
would have been entitled to habeas relief had he sought it under the pre-Faretta law of this
circuit.
The state emphasizes that Faretta has a somewhat different conceptual basis from our prior
holdings. The Supreme Court held that the right to self-representation is implied in the



structure of the Sixth Amendment. We had expressed it as a counterpart to the right to
counsel.
According to the state, the conceptual distinction makes our previous cases irrelevant. We
disagree. Before Faretta a state defendant in this circuit had a federal constitutional right to
self-representation. After Faretta the right was the same, whether or not its rationale was
expressed in the same terms. The state would have us tell Bittaker that even though he had
the same right before Faretta as prisoners in other circuits have since, we must refuse relief
because the Supreme Court used different words than we had used in justifying that right. We
will not engage in such a verbal minuet.
Finally, the state argues that we should apply the harmless-error doctrine to denials of the
right of self-representation.2 Again, we disagree.
Before Faretta we had held that the defendant need not show prejudice resulting from the
denial of the right. United States v. Price.474 F.2d 1223.1227 (9th Cir.1973). The Supreme
Court vacated the judgment in Faretta without considering possible prejudice to the
defendant. 422 U.S. at 836, 95 S.Ct. 2525. Indeed, it noted that in most cases a defendant's
case will suffer if he or she asserts the right. 422 U.S. at 834, 95 S.Ct. 2525. Some defendants
may be able to show prejudice from the assistance of unwanted counsel, but we will not
speculate on the volume of such cases. To require such a showing could make the right to
conduct one's own defense virtually unenforceable on appeal in the majority of cases.

[ 587 F.2d 403 }

The purpose of the right is to protect the defendant's personal autonomy, not to promote the
convenience or efficiency of the trial. 422 U.S. at 834, 95 S.Ct. 2525. Thus, a denial of the
right automatically prejudices the defendant's freedom interest. More is unnecessary. We do
not reach other arguments urged in support of the judgment below.
Affirmed.

Footnotes

1. Before Faretta, California courts denied that there was such a right. People v. Sharp,l_
Cal.3d448.103 Cal.Rptr. 233.499P.2d489. cert, denied410 U.S. 944,93 S.Ct. 1380, 35
L.Ed.2d 610 (1973). A district court used this fact to deny habeas relief in Houston v.
NelsonAM F.Supp. 1108. 1115 (C.D.Cal. 1975). The district court noted that before Faretta
the Ninth Circuit and California had different rules, and it therefore applied the California
standard to a state habeas petitioner. This decision was never reviewed by this court. Federal
courts must apply federal constitutional law in cases properly before them under the federal
habeas statute. Sesser v. Guw?.529 F.2d932. 934-35 (9th Cir.1976). It is thus a district court's
duty to apply the law of the appropriate circuit to all persons presenting claims within its
jurisdiction. State interpretations of the federal constitution and laws are persuasive authority,
but a district court may consider them on federal questions only if the question is otherwise
open.
Back to Reference
2. The state mentions several times that one of its prisoners who may benefit from the Faretta
decision is Charles Manson. We do not encourage this type of advocacy. A federal court must
make its decisions in accord with the Constitution and the laws, without regard to the
notoriety of parties or nonparties.
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R v NICHOLAS VAN HOOGSTRATEN

GROUNDS OF APPEAL AGAINST CONVICTION

and

GROUNDS OF APPEAL AGAINST SENTENCE

Grounds of appeal aeainst conviction.

Ground 1: the learned judge's direction on manslaughter was inadequate in that it failed to indicate
that the jury should acquit the appellant of manslaughter if they were not sure that the actions of the co-
defendants were of a kind contemplated by the appellant when he instructed them to threaten or assault
the deceased.

Ground 2: the alternative verdict of manslaughter was left to the jury in circumstance in which the
appellant was unable to give appropriate instructions in relation to that count, or call evidence with
reference to that count.

Ground 3: the learned judge should have acceded to defence submission that the evidence adduced by
the prosecution did not amount to a sufficient case to leave to the jury.

Ground 4: the learned judge should not have admitted the evidence of Rizvan and Waheed Raja to the
effect that the deceased said, "these are Van Hoogstraten's men" shortly after the attack.

Submissions in support of the grounds of appeal

Ground 1: the learnediudee's direction on manslaughter was inadequate in that it failed to indicate
that the iurv should acauit the appellant of manslaughter ifthev were not sure that the actions of the
co-defendants were of a kind contemplated bv the appellant when he instructed them to threaten or
assault the deceased.

1. It is submitted that four principles relevant to the present case can be derived from the authorities
dealing with joint enterprise and murder / manslaughter. They are as follows:

(1) If defendant A counsel's defendant B to attack C, and B attacks C with the intention to
cause serious injury to him, and causes his death, A will be guilty of murder if he realised that
B might attack C with that intention (Powell and English [1998] 1 Cr. App. R. 261)



(2) If A counsels B to attack C, and B attacks C in the manner counselled, not intending to
cause serious injury, but unintentionally causes the death of C, both A and B will be guilty of
manslaughter (R. v. Smith (Wesley) [1963] 1 W.L.R. 1200, CA)

(3) If A counsels B to attack C in a particular manner, as by punching or kicking, and B
attacks C in the manner counselled, but with an undisclosed intention to cause really serious
injury, and C dies as a result of the attack, B is guilty of murder and A is guilty of
manslaughter (Roberts, Day and Day [2001] EWCA 1594)

(4) If A counsels B to attack C in a particular manner, as by punching or kicking him, and B,
with the intention of killing or causing serious bodily harm to C, attacks him with a lethal
weapon, B will be guilty of murder and A will not be guilty of manslaughter, although he may
be guilty of some other offence, such as incitement to assault (Powell & English (supra),
Anderson and Morris [1966] 50 Cr. App. R. 216, Dunbar [1988] Crim.L.R. 693 - full
transcript being sought).

2. In the present case, the jury by their verdict have rejected the possibility that the appellant realised
or foresaw that the co-defendants would form the intention to cause grievous bodily harm to the
deceased. The verdict of manslaughter cannot be justified on the basis of principle (2), as the co-
defendants were both convicted of murder, and there can have been no doubt that the persons who
killed the deceased could only have done so with the intent to kill (see summing up at p. 8 at A and
G)

3. It follows that the conviction of the appellant for manslaughter can be explained only on the basis
of principle (3). Principle (3) will apply only if the jury were satisfied that principle (4) did not
apply; in other words, that the men who killed the deceased, although acting on the instructions of
the appellant, did not go beyond his instructions, and do an act which was outside the scope of the
common purpose.

4. The learned judge's direction to the jury on the question of the appellant's liability to be convicted
of manslaughter was in the following terms:

"Now if, members of the jury, you are not sure that Van Hoogstraten ordered Knapp to

murder Mohammed Raja or to cause him really serious bodily injury, but you were sure that

he ordered, advised, encouraged or persuaded Knapp to cause some harm to Mohammed Raja

but not to kill him or to cause some harm less than really serious bodily injury and if you were

sure that Knapp, having received that order, in company with Croke or whoever else was the

other man who was there if it was not Croke, went beyond it and killed Mohammed Raja, Van

Hoogstraten would not be guilty of murder but he would be guilty of manslaughter.

Now, let me just try and put a little more on the canvas to explain what I am about at the

moment. By reference to the facts of this case this verdict could come into play if were you



sure that what Hoogstraten counselled Knapp to do was to frighten Mohammed Raja by, for

example, threatening him with force, by assaulting him or kidnapping him or doing damage to

his home and if you were sure he had not ordered any really serious bodily harm to be done to

Mr Raja but in the event things went wrong, in the sense that Knapp and Croke, or whoever

else it was, for whatever reason went beyond what Van Hoogstraten had ordered and killed

Mohammed Raja, that would be a circumstance in which, as I have said to you, in that event

Van Hoogstraten would be guilty of manslaughter.

Now, the reason is simple, the law holds a person responsible for the consequences of setting

in train an unlawful piece of conduct and plainly if you were satisfied so that you were sure

that what he had ordered was to threaten, to assault him in a less than serious way, otherwise

damage his home, that would all be unlawful conduct and if you set in train unlawful conduct

and death ensues as a result, even though you haven't counselled it the law holds you

responsible for manslaughter."

5. It is submitted that the first sentence is a simple misdirection. If the codefendants, having been

ordered by the appellant to frighten the deceased by threatening him with force, by assaulting him

or kidnapping him or doing damage to his home, and the co-defendants "went beyond" what the

appellant had ordered and killed the deceased, the appellant would not be guilty of manslaughter.

6. The relevant authorities are summarised by Lord Hutton in R v English and Powell in the following

terms:

"My Lords, I consider that there is a strong line of authority that where two parties embark

on a joint enterprise to commit a crime, and one party foresees that in the course of the

enterprise the other party may carry out, with the requisite mens rea, an act constituting

another crime, the former is liable for that crime if committed by the latter in the course of

the enterprise. This was decided by the Court of Appeal, constituted by five judges, in

Smith (Wesley) [1963] 1 W.L.R. 1200. In that case after an argument in a public house,

where the appellant and three other men had been causing a disturbance, the appellant and

one of the other men went outside where they collected and threw bricks through the glass

door of the premises, in order to "tear up the joint". While they were so doing, one of the

remaining two men, who were still inside, continued the argument which developed into a



fight in the course of which one of them, A, stabbed the barman with a knife, killing him.

At the time of the stabbing the appellant was outside the premises, but he knew that the

man who stabbed the barman was carrying the knife on his person. All four men were

charged with murder. The trial judge directed the jury:

"Assuming that one of the four knifed the barman, assuming you are satisfied that it was

done unlawfully in the course of an assault upon him, was [the appellant] taking part in a

general attack on the bar directed in part at the barman, so as to make him a party to the

general assault in some way upon [the deceased barman]? . . . Manslaughter is unlawful

killing without intent to kill or do grievous bodily harm. Anybody who is a party to an

attack which results in an unlawful killing . . . is a party to the killing."

The appellant was convicted of manslaughter.

In delivering the judgment of the Court of Appeal, Slade J. referred to the direction of the

trial judge that: "Anybody who is a party to an attack which results in an unlawful killing . .

. is a party to the killing". Slade J. then stated, at p. 1205F:

"In the view of this Court, that is a wholly unexceptionable direction upon the law except,

of course, where the act can be said to be wholly outside the subject-matter of the concerted

agreement. The term 'agreement,1 'confederacy,1 'acting in concert,' and 'conspiracy,' all

presuppose an agreement express or by implication to achieve a common purpose, and so

long as the act done is within the ambit of that common purpose any one who takes part in

it, if it is an unlawful killing, is guilty of manslaughter. That does not mean that one cannot

hypothesise a case in which there is an act which is wholly outside the scope of the

agreement, in which case no doubt different considerations might apply; but the judge was

not dealing with that case at all."

And, at p. 1206F:

"The grounds of appeal in this case although worded in different ways really, as I

understand them, amount to the same thing; that is, that the use of a knife by Atkinson in

this case was a departure, that is to say, assuming against Smith, as must be assumed in the

light of the jury's verdict, that he was a party to some concerted action being taken against

the barman, he certainly was not a party to the use upon the barman of a knife which

resulted in the barman's death. It is significant, as I have shown by reading Smith's own

statement, that he knew that Atkinson carried a knife. Indeed, I think he knew that one of



the other men carried a cutthroat razor. It must have been clearly within the contemplation

of a man like Smith who, to use one expression, had almost gone berserk himself to have

left the public-house only to get bricks to tear up the joint, that if the bar tender did his duty

to quell the disturbance and picked up the night stick, anyone whom he knew had a knife in

his possession, like Atkinson, might use it on the barman, as Atkinson did. By no stretch of

imagination, in the opinion of this court, can that be said to be outside the scope of the

concerted action in this case. In a case of this kind it is difficult to imagine what would

have been outside the scope of the concerted action, possibly the use of a loaded revolver,

the presence of which was unknown to the other parties; but that is not this case, and I am

expressing no opinion about that. The court is satisfied that anything which is within the

ambit of the concerted arrangement is the responsibility of each party who chooses to enter

into the criminal purpose." (emphasis added)

Therefore, I consider that in Smith (Wesley) the Court of Appeal recognised that the

secondary party will be guilty of unlawful killing committed by the primary party with a

knife if he contemplates that the primary party may use such a weapon.

In Anderson and Morris (1966) 50 CrApp.R. 216, [1966] 2 Q.B. 110 the primary party

(Anderson) killed the victim with a knife. The defence of the secondary party (Morris) was

that even though he may have taken part in a joint attack with Anderson to beat up the

victim, he did not know that Anderson was armed with a knife. In his summing-up up the

trial judge told the jury that they could convict Morris of manslaughter even though he had

no idea that Anderson had armed himself with a knife. The Court of Appeal held that this

was a misdirection in respect of Morris and quashed his conviction for manslaughter.

In delivering the judgment of the Court of Appeal Lord Parker CJ. accepted, at p. 221 and

p. 118, the principle formulated by Mr Geoffrey Lane Q.C. (as he then was) on behalf of

Morris:

"where two persons embark on a joint enterprise, each is liable for the acts done in

pursuance of that joint enterprise, and that includes liability for unusual consequences if

they arise from the execution of the agreed joint enterprise but (and this is the crux of the

matter) that, if one of the adventurers goes beyond what had been tacitly agreed as part of

the common enterprise, his co-adventurer is not liable for the consequences of that

unauthorised act. Finally, he says it is for the jury in every case to decide whether what was



done was part of the joint enterprise, or went beyond it and was in fact an act unauthorised

by that joint enterprise."

As a matter of strict analysis there is, as Professor J.C. Smith pointed out in his

commentary on Wakely [1990] Crim.L.R. 119, 120, a distinction between a party to a

common enterprise contemplating that in the course of the enterprise another party may use

a gun or knife and a party tacitly agreeing that in the course of the enterprise another party

may use such a weapon. In many cases the distinction will in practice be of little

importance because as Lord Lane CJ. observed in Wakely, at p. 120, with reference to the

use of a pick axe handle in a burglary, "Foreseeability that the pick axe handle might be

used as a weapon of violence was practically indistinguishable from tacit agreement that the

weapon should be used for that purpose". Nevertheless it is possible that a case might arise

where a party knows that another party to the common enterprise is carrying a deadly

weapon and contemplates that he may use it in the course of the enterprise, but, whilst

making it clear to the other party that he is opposed to the weapon being used, nevertheless

continues with the plan. In such a case it would be unrealistic to say that, if used, the

weapon would be used with his tacit agreement. However, it is clear from a number

decisions, in addition to the judgment of the Court of Appeal in Smith (Wesley) [1963] 1

W.L.R. 1200, that as stated by the High Court of Australia in McAuliffe v. R. (1995) 69

A.L.J.R. 621, 624 (in a judgment to which I will refer later in more detail) "The scope of

the common purpose is to be determined by what was contemplated by the parties sharing

that purpose". Therefore, when two parties embark on a joint criminal enterprise one party

will be liable for an act which he contemplates may be carried out by the other party in the

course of the enterprise even if he has not tacitly agreed to that act.

The principle stated in Smith (Wesley) was applied by the Privy Council in Chan Wing-Siu

v. R. (1985) 80 Cr.App.R. 117, [1985] A.C. 168 in the judgment delivered by Sir Robin

Cooke who stated, at p. 121 and p. 175G:

"The case must depend rather on the wider principle whereby a secondary party is

criminally liable for acts by the primary offender of a type which the former foresees but

does not necessarily intend.

That there is such a principle is not in doubt. It turns on contemplation or, putting the same

idea in other words, authorisation, which may be express but is more usually implied. It



meets the case of a crime foreseen as a possible incident of the common unlawful

enterprise. The criminal culpability lies in participating in the venture with that foresight."

The principle stated by Sir Robin Cooke in Chan Wing-Siu's case was followed and applied

in the judgment of the Court of Appeal in Hyde (1991) 92 Cr.App.R. 131, [1991] 1 Q.B. 134,

where Lord Lane C.J. took account of Professor Smith's comment in Wakeley that there is a

distinction between tacit agreement and foresight and made it clear that the latter is the

proper test.

In Hui Chi-Ming v. R. (1992) 94 Cr.App.R. 236, [1992] 1 A.C.34 the Privy Council again

applied the principle stated by Sir Robin Cooke in Chan Wing-Siu v. R. (supra) and in

delivering the judgment of the Board Lord Lowry stated, at p. 248 and p. 53B:

"The appellant's second point relies on Sir Robin Cooke's use of the word 'authorisation' as a

synonym for contemplation in the passage already cited from his judgment in Chan Wing-Siu

v. R. [1985] A.C. 168, 175. Their Lordships consider that Sir Robin used this word—and in

that regard they do not differ from counsel—to emphasise the fact that mere foresight is not

enough: the accessory, in order to be guilty, must have foreseen the relevant offence which

the principal may commit as a possible incident of the common unlawful enterprise and

must, with such foresight, still have participated in the enterprise. The word 'authorisation'

explains what is meant by contemplation, but does not add a new ingredient. That this is so is

manifest from Sir Robin's pithy conclusion to the passage cited: The criminal culpability lies

in participating in the venture with that foresight.'"

In McAuliffe v. R. (1995) 69 A.L.J.R. 621 the High Court of Australia has recently stated

that the test for determining whether a crime falls within the scope of a joint enterprise is

now the subjective test of contemplation and the Court stated, at p. 624:

"Each of the parties to the arrangement or understanding is guilty of any other crime falling

within the scope of the common purpose which is committed in carrying out that purpose.

Initially the test of what fell within the scope of the common purpose was determined

objectively so that liability was imposed for other crimes committed as a consequence of

the commission of the crime which was the primary object of the criminal venture, whether

or not those other crimes were contemplated by the parties to that venture. However, in

accordance with the emphasis which the law now places upon the actual state of mind of an



accused person, the test has become a subjective one and the scope of the common purpose

is to be determined by what was contemplated by the parties sharing that purpose."

There is therefore a strong line of authority that participation in a joint criminal enterprise

with foresight or contemplation of an act as a possible incident of that enterprise is

sufficient to impose criminal liability for that act carried out by another participant in the

enterprise.

I would add that, in my opinion, Lord Parker in Anderson and Morris (1966) 50 Cr.App.R.

216, [1966] 2 Q.B. 110, having accepted the principle formulated by Mr Lane, made it clear

in other parts of the judgment that he was not intending to depart from the principle in

Smith (Wesley), because immediately after stating Mr Lane's formulation Lord Parker said

at p. 222 and p. 119:

"In support of that, he refers to a number of authorities to which this Court finds it

unnecessary to refer in detail, which in the opinion of this Court shows that at any rate for

the last 130 or 140 years that has been the true position. This matter was in fact considered

in some detail in Smith (Wesley) [1963] 1 W.L.R. 1200, heard by a Court of five judges

presided over by Hilbery J., in which Slade J. gave the judgment of the Court. Smith

(Wesley) was referred to at some length in the later decision in this court in Betty (1963) 48

Cr.App.R. 6; it is unnecessary to go into that case in any detail. It followed the judgment of

Slade J. in Smith (Wesley), and it did show the limits of the general principle which Mr

Lane invokes in the present case. In Smith (Wesley) the co-adventurer who in fact killed

was known by the defendant to have a knife, and it was clear on the facts of that case that

the common design involved an attack on a man, in that case a barman, in which the use of

a knife would not be outside the scope of the concerted action. Reference was there made to

the fact that the case might have been different if in fact the man using the knife had used a

revolver, a weapon which he had, unknown to Smith.

The Court in Betty approved entirely of what had been said in Smith (Wesley), and in fact

added to it."

Later at p. 223 and p. 120BI consider that Lord Parker applied the test of foresight when he
stated:
"It seems to this Court that to say that adventurers are guilty of manslaughter when one of
them had departed completely from the concerted action of the common design and has
suddenly formed an intent to kill and has used a weapon and acted in a way which no party



to that common design could suspect is something which would revolt the conscience of
people today."
Therefore, I consider that the judgment in Anderson was not intended to constitute a

departure from the principle stated in Smith, and that the acceptance of Mr Lane's test was

regarded by the Court of Appeal as an alternative way of formulating the principle stated in

Smith (Wesley), although as Professor Smith has pointed out, as a matter of strict analysis, a

distinction can be drawn between the two tests."

7. The question whether a particular act was or was not contemplated by a co-defendant, or was part

of the common purpose or joint enterprise is a question of fact for the jury to determine: this is

explicitly stated by Beldam L.J. in Uddin [1999] 1 Cr.App.R. 319 (at 329):

"(i) Where several persons join to attack a victim in circumstances which show that they

intend to inflict serious harm and as a result of the attack the victim sustains fatal injury, they

are jointly liable for murder; but if such injury inflicted with that intent is shown to have been

caused solely by the actions of one participant of a type entirely different from actions which

the others foresaw as part of the attack, only that participant is guilty of murder, (ii) In

deciding whether the actions are of such a different type, the use by that party of a weapon is a

significant factor. If the character of the weapon, e.g. its propensity to cause death, is different

from any weapon used or contemplated by the others, and if it is used with a specific intent to

kill, the others are not responsible for the death unless it is proved that they knew or foresaw

the likelihood of the use of such a weapon, (iii) If some or all of the others are using weapons

which could be regarded as equally likely to inflict fatal injury, the mere fact that a different

weapon was used is immaterial, (iv) If the jury conclude that the death of the victim was

caused by the actions of one participant which can be said to be of a completely different

type to those contemplated by the others, they are not to be regarded as parties to the death

whether it amounts to murder or manslaughter. They may nevertheless be guilty of offences

of wounding or inflicting grievous bodily harm with intent which they individually commit."

8. Beldam LJ. stated a similar view in Greatrex and Bates [1999] 1 Cr.App.R. 126:

"From the evidence of the onset of the combined assault and from the actions of the

participants, a jury is asked to infer not only that there was concerted action by the
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participators but the intent with which the acts done by them was carried out and whether the

conduct of those who do not actually inflict serious harm is such as to have encouraged or

assisted those who do. Equally they may have to decide whether the actions of any particular

participant were so fundamentally different from those of the others as to be regarded as being

outside the common purpose for which the participants combined. If the actions of one

participant can be so regarded, the others whose group behaviour has assisted or encouraged

him can only be regarded as parties to his criminal behaviour if they foresaw such actions by

him as part of their combined attack. In deciding whether the actions of one participant are

so fundamentally different the jury will have regard to all the circumstances and of course

where one participant unknown to the others is carrying a lethal weapon such as a knife or

revolver and uses it in a way which indicates that his actions go entirely beyond actions

which were foreseen by the others, that is cogent evidence that what was done was

substantially different from actions within the common purpose. Mr Mitring argues that in

the present case Bates' actions involving the use of the bar to hit the victim should be similarly

regarded. At least, he argued, the judge should have left that question for the jury to decide.

Although the judge did direct the jury to consider whether Bates' actions went beyond any

intention the others may have had, he should have given them more help by referring

specifically to the use of the bar as a weapon. The context of the passage from Lord Mutton's

speech in R. v. Powell and another (supra) at pp. 286 and 981 we have quoted earlier was:

"Having so stated and having regard to the differing circumstances in which the issue may

arise, I think it undesirable to seek to formulate a more precise answer to the question in case

such an answer may appear to prescribe too rigid a formula for use by trial judges. However, I

would wish to make this observation: if the weapon used by the primary party is different to,

but as dangerous as, the weapon which the secondary party contemplated he might use the

secondary party should not escape liability for murder because of the difference in the

weapon, for example, if he foresaw that the primary party might use a gun to kill and the latter

used a knife to kill or vice versa."

In describing the conduct of those who unite in a concerted attack on a chosen victim, judges

often use the epithet that it is "mindless" violence in the sense that it is irrational and without
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purpose. More often than not, as the participants rush to take part in the attack, they give no

thought to the means by which they will overwhelm the victim nor do they have any particular

foresight whether one or other of them may in the course of the ensuing violence pick up or

use any weapon which may conveniently come to hand. Nor do they care precisely how the

victim is harmed and in the course of the attack it is often a matter of chance whether the blow

from a weapon or a kick from a shod foot inflicts the fatal injury. Numerous are the cases in

which a weapon other than the shod foot is wielded: it may be a piece of wood or bar, a piece

of furniture, a billiard cue or spanner, a tyre lever or even a large stone which is picked up to

press home the attack. As it develops, encouraged by the actions of the others, all the

participants take part with increasing aggression. In such circumstances, as Lord Hutton

pointed out, fine analysis and legal theory have to yield in part to commonsense and more

flexible formulation. Cases in which parties embark upon a criminal enterprise knowing that

one or other of them is armed with a potentially lethal weapon are more easily analysed.

Nevertheless it seems to us that upon the basis of Lord Hutton's speech the question

whether the actions of one participant went so beyond the common design of the parties is a

question to be decided by the tribunal of fact, in this case the jury, after direction in

accordance with the formulation of Lord Parker C.J. in Anderson and Morris (supra),

including the test of foresight at page 120. The direction given to the jury in R. v. Powell and

another (supra) was held to be inadequate because the judge at pages 285 and 980:

" . . . did not qualify his direction on foresight of really serious injury by stating that if the jury

considered that the use of the knife by Weddle was the use of a weapon and an action on

Weddle's part which English did not foresee as a possibility, then English should not be

convicted of murder."

In the present case Sedley J. did not invite the jury to consider whether the appellant Greatrex

foresaw as a possibility the use by Bates of the bar or an equally dangerous weapon. His

direction left it open to the jury to convict Greatrex of murder if they were satisfied that he

had an intent to do serious harm and that Bates struck the fatal blow with a similar intent.

Whilst it would have been open to the jury to conclude that the shod foot is as much a weapon

as a bar, and equally dangerous in the sense of being capable of inflicting really serious injury
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and so not beyond the contemplation or foresight of Greatrex when he joined in the attack, it

was for the jury to decide whether that was so or whether the actions of Bates in using the bar

were not foreseen by Greatrex at the time when the fatal blow was struck and so were outside

the combined purpose. On the evidence of the pathologist none of the kicks administered to

the deceased contributed to his death so that the jury could have concluded that although

Greatrex took part in this combined attack intending to do really serious harm (and of this the

jury were clearly satisfied) he was not a party to the murder in the sense that his actions did

not actually assist or encourage Bates' attack with the bar. It seems to us that the question

framed by the judge in giving Greatrex leave to appeal confirms that he thought such a

view was open to the jury in this case. As these questions were not left to the jury, we

consider that the conviction of Greatrex cannot be upheld."

9. The same issue was considered by the Court of Appeal, Criminal Division in Roberts, Day and Day

(June 22,2001, [2002] EWCA Crim. 1594. The facts were summarised briefly by Laws L.J. in the

following terms (para. 6)

"As the Day party left the shop the deceased started to shout abuse at them. Marc Day

proceeded to telephone Ian Day. He arrived in a van or truck. The three appellants went

looking for the deceased. They found him sure enough outside a block of flats where Hall's

sister Donna lived together with two women who were to be witnesses, Samantha Green and

her mother Christine Green. Ian Day proceeded to punch the deceased, probably three times to

the head. That caused him to fall backwards. He hit his head on the kerb. Ian Day then kicked

him three times to the head, seemingly the right-hand side of the head. Meantime Marc Day

was fighting with Dean Hall. Marc Day was knocked to the ground and kicked. Roberts

meanwhile had followed Ian Day and then he gave Marc Day a hand. The deceased died as a

result of a kick or injury to the left-hand side of his head causing severance of the left

vertebral artery which led to a subarachnoid haemorrhage. Eye witnesses said that the blow

was either perpetrated by the driver Ian Day or one of the other two."
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10. It was argued on behalf of Marc Day, who was convicted of manslaughter, that the jury should

have been directed to consider whether Marc Day contemplated that the deceased would be kicked

(see para. 43,44). Laws L.J. stated the principle in the following terms:

"It is clear on authority that if one of the parties to a criminal joint venture does an act which

is in truth outside the scope of the joint venture, as the jury find it to have been, the others are

not criminally liable for that act's consequences. So much appears not least from what is, if we

may say so with respect, a well-known passage in Anderson and Morris [1966] 2 QB 110

approved by their Lordship's House in Powell and English [1999] 1 AC 1. In that latter case

Lord Hutton cited the relevant passage in Anderson thus at page 19:

"In delivering the judgment of the Court of Appeal [in Anderson] Lord Parker
CJ accepted...the principle formulated by Geoffrey Lane QC on behalf of
Morris:

'that where two persons embark on a joint enterprise, each is liable for the acts
done in pursuance of that joint enterprise, that that includes liability for unusual
consequences if they arise from the execution of the agreed joint enterprise but
(and this is the crux of the matter) that, if one of the adventurers goes beyond
what had been tacitly agreed as part of the common enterprise, his co-adventurer
is not liable for the consequences of that unauthorised act. Finally, he says it is
for the jury in every case to decide whether what was done was part of the joint
enterprise, or went beyond it and was in fact an act unauthorised by that joint
enterprise.'"

11. The Court then considered in detail the evidence of Marc Day, which included the
following passage:

Q. Do you agree with lan's definition of a normal fight, one where if someone
gets knocked down, he gets kicked in the head? Is that a normal fight?

A. You don't know what's going to happen in a fight. You don't know what is
going to happen in a fight. I wouldn't ~ I don't know that I'm going to get kicked
as well or punched to the floor. You just do not know what's going to happen in
a fight.

Q. But that is one of the things that may well happen in the course of a fight like
this.

14



A. As a say, it may well happen, yeah. I don't agree with it but it may well
happen. As I say, you don't know."

12. Laws L.J. continued as follows:

"Mr Fitzgerald submits that the reference to being kicked on the floor as something which

may happen was only a reference to what in fact had happened in the particular fight between

Marc Day and Dean Hall. We regard that as a misreading of what the witness said. He was

plainly accepting that kicking of the sort in question may well happen in a fight of this kind - a

fight of a kind which, on his own evidence, he was prepared to contemplate would be engaged

and fought out with the deceased. We have not forgotten his answers, more than once

repeated, to the effect that he did not approve of such kicking. They were largely given in

answer to leading questions; but in any event the issue was not whether Marc Day approved

of such behaviour but whether he contemplated that it might occur. It seems to us plain on his

own evidence that he did. That being so there was no issue here as to the quality of the act

foreseen by Marc Day. The case is wholly unlike that which arises where the adventurers

agree on an attack with fists, or it may be with some weapon made of wood or the like, and

then one of them wholly unexpectedly draws a knife - see Powell and Enslish and also

Uddin [1999] QB 431. In the result the Recorder here was not required to give a specific

direction as to the quality of the act contemplated."

13. The Court in Roberts, Day and Day was clearly applying the principle stated in Anderson and

Morris and followed consistently in other cases, but found that it was unnecessary to give the

specific direction on the appellant's foresight that the deceased would or might be kicked in view of

his admission of such foresight. In the present case there was no such evidence; the whole case

against the appellant rested on inferences from the circumstances of the killing of the deceased; it is

submitted that a direction to the jury that the appellant would not be guilty of manslaughter if he

did not contemplate that the codefendants would act as they did was essential; and that in the

absence of such a direction the conviction of the appellant for manslaughter must be treated as

unsafe.
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14. The following passages occur in the learned judge's judgment on refusing an application to certify

a point as fit for appeal:

"In addition there was other evidence from which the jury, if sure of a compact, were bound to

conclude that the intimidation required and intended to achieve the objective would involve a

display of extreme violence, not so as to cause serious bodily harm or death but which was to

be sufficient to leave Raja convinced that unless he stopped the court action he would be

subjected to really serious bodily harm or death. The law provides that a person who exposes

another to unlawful and dangerous conduct is guilty of manslaughter if, as a result of such

conduct, death ensues." (page 12 atD).

"On these facts, as the prosecution have submitted, it is inconceivable that the parties to this

venture did not appreciate a gun was to be used and that any plan devised did not include the

use of a loaded firearm and for that reason, additional to that which I have already set out

before, this contract gave rise to the likelihood of a perpetrator forming an intention to kill or

cause really serious bodily harm."

15. It is submitted that these passages indicate that the learned judge did not recognise that the question

whether the appellant knew or foresaw that the codefendants would use violence to the deceased of

the kind that they did was essentially a question for the jury and not for himself.

Ground 2; the alternative verdict of manslauehter was left to the iurv in circumstance in which the
appellant was unable to sive appropriate instructions in relation to that count, or call evidence with
reference to that count.

16. It is accepted that on an indictment for murder, the jury may, after appropriate direction, return a
verdict of guilty of manslaughter or certain other offences. This is permitted by the Criminal Law
Act 1967, s.6(2), which provides as follows:

"On an indictment for murder a person found not guilty of murder may be found guilty
of manslaughter, or of causing grievous bodily harm with intent to do so; or
(b) of any offence of which he may be found guilty under an enactment specifically so
providing, or under section 4(2) of this Act; or
(c) of an attempt to commit murder, or of an attempt to commit any other offence of which he
might be found guilty;
but may not be found guilty of any offence not included above."
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17. The authorities show that an alternative count must be left to the jury only if it will not result in
possible injustice to the defendant.

18. The following passages are relevant:

Lord Roskill in R.v. Wilson, R.v. Jenkins, (1983) 77 Cr.App.R. 319

"If it be said that this conclusion exposes the defendant to the risk of conviction on a charge

which would not have been fully investigated at the trial on the count in the indictment, the

answer is that a trial judge must always ensure, before deciding to leave the possibility of

conviction of another offence to the jury under section 6(3), that that course will involve no

risk of injustice to the defendant and that he has had the opportunity of fully meeting that

alternative in the course of his defence."

Watkins LJ. in Gregory (1983) 77 Cr.App.R. 41

"We think it right to say that it is desirable that counsel should be told by the judge, before

speeches begin, of any direction which he proposes to give to the jury which would allow of a

conviction upon a basis of which no previous indication had been given during the trial up to

that point."

Mustill L J. in Fairbanks (1986) 83 Cr.App.R.(S.) 251:

"These cases bear out the conclusion, which we should in any event have reached, that the

judge is obliged to leave the lesser alternative only if this is necessary in the interests of

justice. Such interests will never be served in a situation where the lesser verdict simply does

not arise on the way in which the case has been presented to the Court: for example if the

defence has never sought to deny that the full offence charged had been committed, but

challenges that it was committed by the defendant."

Rose LJ. in Fennell [2000] 2 Cr.App.R. 318:

17



"So far as Mr Digby's second submission is concerned, we find it impossible to accept that the

defence were prejudiced by the lateness of the specific decision to leave an alternative count

to the jury. As Mustill LJ. said in Fairbanks (1986) 83 Cr.App.R. 251, [1986] 1 W.L.R. 1202

at pp. 255 and 1206:

"the interests of justice will sometimes demand that the lesser alternatives are left to the

jury. It must be remembered that justice serves the interests of the public as well as

those of the defendant, and if the evidence is such that he ought at least to be convicted

of the lesser offence, it would be wrong for him to be acquitted altogether merely

because the jury cannot be sure that he was guilty of the greater."

It seems to us that, in the light of those observations, it was permissible for the judge to leave

the alternative to the jury, and he did not, by so doing, cause any unfair prejudice to the

defence. It is to be noted that, as we said at an earlier stage, the issues canvassed before the

jury, by way of cross-examination of prosecution witnesses and by the evidence adduced from

the appellant himself, included not merely the question of racial aggravation of the conduct

complained of but also whether or not the appellant had acted in self-defence. In our

judgment, it is impossible to say that the verdicts of the jury should be regarded as unsafe

because of the stage at which the judge indicated that he would leave the alternatives to the

jury."

19. The following passage appears in the judgment of Watkins L.J.in Hazell [1985] RTR 369 at 372:

"The jury returned in due course and acquitted on count 3 as charged but convicted of the

alternative offence of careless driving. As a result the jury had come to consider a charge

against this appellant which had not been the subject of either argument or submission in front

of them or to them by either the Crown or, more importantly, on behalf of the defence. We

regard this as an unsatisfactory state of affairs. We regard it as an irregularity, In our

judgment, if a judge is minded to leave to a jury an alternative to a particular count, an

alternative which has not been dealt with by either counsel in the course of the trial, then

before he comes to sum up he should at least warn them of his intention so that they may if

they wish make submissions to him, and - what is more important - so that they may have the
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opportunity to address the jury on the issues raised by the alternative charge. That was not

done in this case. In our judgment, because it was not done, this conviction ought not to

stand."

20. It is submitted that the circumstances in which the alternative verdict of manslaughter was left to

the jury in the present case resulted in unfairness to the appellant. The trial began on (DATE TO

BE ADDED WHEN AVAILABLE} and evidence was called over a period of several weeks. No

mention of a possible verdict of manslaughter was made until after all the evidence had been heard

and speeches were about to begin. Counsel for the appellant was without instructions as to how the

question of manslaughter should be dealt with (see transcript 1st July 2002 at p38 - 52)

21. It does not appear from the transcript that it was made clear how the question of manslaughter

would be left, and no submissions were made either by the Crown or on behalf of the appellant as

to how it should be left. The relevant authorities were not brought to the attention of the learned

judge. The issue of manslaughter was not dealt with by counsel for the appellant in his closing

speech. The prosecution closed its case on the basis upon which it had opened the case, namely that

a conviction for murder was sought and counsel for the defence closed his case on the same basis

that he had opened it, namely that this was not a case of murder at all, this was not a contract

killing and the applicant was not involved in any event.

22. It is submitted that if the alternative verdict of manslaughter was to be left, this should have been

indicated at the latest at the close of the prosecution case, so that the defence case could have been

presented with that possibility in mind. The prosecution case and the defence case had been run

from start to finish on the basis that the jury would be concerned murder / conspiracy to murder.

The Crown never stepped back from their central allegation that this was a contract killing. Even

after the issue was raised in the said legal discussions the Crown so continued. Counsel for the

defence met the case with which the lay client was faced. He was never called upon by the Crown

to meet any other case. The Crown proceeded on an all or nothing basis. In those circumstances

counsel for the defence cannot be criticised for addressing only the case against him rather than

some other case, namely manslaughter, that the jury had heard absolutely nothing of throughout the

Crown or Mr Hoogstraten's own case.
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23. The applicant's defence remained, from first to last, that he was not involved at all; that he never

counselled or procured anybody to do anything. But, because of the position adopted by the Crown

in the prosecution of the case, it was a legitimate and proper tactic to spend a great deal of time on

and to concentrate closely upon, the issue of whether this was the contract killing / murder that the

Crown alleged it to be. In doing so there was no issue in the applicant's mind that he was thereby

'paying in' a risk of a manslaughter conviction for that was not the charge that he faced or the

conviction sought by the Crown. All that he was doing was dismantling the Crown's case against

him as opposed to constructing a new defence for himself. The effect in those circumstances of the

late raising of the issue of manslaughter, based as it was upon the said line of defence taken, was to

'move the goalposts' completely. This is what therefore makes it so difficult to speculate at this

distance in time on how the defence would have been conducted differently but it is a reasonably

sensible assumption that the defence would not have put so much emphasis upon an issue the result

of which was to put him at risk of a further charge, manslaughter, which attracted the same

maximum penalty as the offence on the indictment he had come to court to answer.

Ground 3: the learned judge should have acceded to defence submission that the evidence
adduced by the prosecution did not amount to a sufficient case to leave to the jury.

24 This ground can be briefly stated. It is submitted that the case should have been stopped at the

close of the Crown's case because the Crown's case amounted to no more than speculation

informed by guilt by association.

25 It is submitted that the case amounted to speculation because it concentrated on motive. It moved

backwards from the end result to try to discern why that end result might have happened rather

then concentrating on a safe sequence of events which could only drive a jury to the reasonable

inference that the applicant must have been a party to the killing. In short it was not good

circumstantial evidence. It is conceded that there were some relevant coincidental circumstances

but it is submitted that these did not have the requisite compelling cohesive quality to justify the

legal label of circumstantial evidence and therefore they ought not to have been regarded by the

learned trial judge as sufficient for the case to go to the jury.
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26 It is further submitted that in so far as the Crown dwelt upon the 'link' between the applicant and

Knapp it amounted, in the absence of useful direct evidence, to no more than guilt by association.

27 It is finally submitted on this matter that this ground of appeal is made all the stronger if the Court

accepts the submissions in respect of Ground 4 below.

Ground 4: the learned judge should not have admitted the evidence of Rizvan and Waheed Raia
to the effect that the deceased said "these are Van Hoogstratten's men" shortly after the attack

28 This matter was raised in legal discussion after the close of the evidence and before speeches -

transcript 1st July 2002 at p53F.

29 It is submitted that the legal discussion that followed to page 84E shows what profound difficulties

the admission of this piece of evidence threw up.

30 It is submitted that all of the difficulties followed upon the equivocality of the Crown (with

respect) in the way it purported to rely upon the evidence itself.

31 The evidence was hearsay. The Crown initially sought its admission under the 'state of mind'

exception. Yet later they sought to argue that it might go in as to the truth of what was said rather

than merely as to what it might indicate of the deceased's belief.

32 It is submitted that the evidence did not fall into the said exception to the hearsay rule. It was

merely evidence of a belief as to a narrative or a state of affairs rather than as to anything to do

with his health or state of mind in that regard.

33 It is further submitted that even if the evidence were admissible under this exception then it was

nevertheless inadmissible as being more prejudicial than probative. The words spoken were

damning indeed. In the said transcript passage cited above counsel for the applicant made clear the

explosive potential of them. Yet they were probative of nothing. They were not admitted as

evidence of identification of the killer(s). They were let in as evidence of who the deceased

believed to be responsible and that belief was no more admissible than the opinion of anybody else

who was not an expert. It amounted to no more than opinion evidence. It was all the more tainted

by reason of being an opinion, or belief, on the central issue before the jury.

34 It is submitted that it is impossible to understate the impact that this evidence must have had upon

a jury. The risk must surely be present that it was taken by them to be the key piece of evidence

driving them to conclude that the applicant was in fact behind what happened. In all of the
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circumstances it is submitted that the conviction cannot be safe,

35 It is further respectfully submitted that the learned trial judge's directions to the jury in this regard

were insufficient to remedy the said dangers of an unsafe conviction, the misuse by the jury of the

evidence. Particular reference is made in this regard to: Summing up 10th July 2002 23B where he

foreshadows the issue; 45B - 46H where the judge directs the jury more fully on the issue of'state

of mind' evidence, though not in the context of the particular piece of evidence subject of this

appeal; 49D - 50A, further general directions in this regard; 50 A - C, the judge refers to this

specific piece of evidence. This concludes with the judge emphasizing to the jury that that the

evidence went to show a "fixed and firm belief on the deceased's part that the applicant "had a

motive and a reason for wishing harm to come to him and for a firm belief that van Hoogstraten

had an intention to harm him." It is respectfully submitted that therein lay the peril of the

admission of the evidence. The deceased's fixed and firm belief could not logically further the

case at all. The Crown had in all of the admissible evidence of the dealings between the applicant

and the deceased and the history of and the state of those dealings; they had in all the evidence of

motive; they had in all of the evidence about the applicant's media persona; such evidence all the

more clearly pronounces the complete irrelevance of the piece of evidence subject of this ground

of appeal. 53C - 57F are further directions on the specific piece of evidence of subject of this

appeal. Therein he directs the jury to regard the evidence "as evidence of what Mr Raja believed"

(56C). The critical point is reached, it is submitted, at page 57D-F: "Thus the prosecution submit

in effect that the words indicate that you can be sure that he had no fear of anyone else, for

example Hamdan, doing him harm. If you conclude that he held such a behef are you entitled

indeed you should ask why did Mohammed raja have this belief and in answering that question, as

I have told you, you should consider all the evidence in the case which bears upon the proper

answer to that question." It is respectfully submitted that that direction is insufficient to leave this

Court sure that the jury safely used that piece of particularly dangerous evidence.

GROUNDS OF APPEAL AGAINST SENTENCE

It is respectfully submitted that the sentence was manifestly excessive in all of the circumstances

of the case.

Submissions in support of the grounds of appeal asainst sentence
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36 The defendant was convicted of manslaughter on an indictment charging him with murder. In

determining on what basis of fact he should be sentenced, the principle established in the cases is

that if the jury can have reached the verdict only on a particular basis of fact, that basis of fact

must be adopted for the purposes of sentence (see Boyer (1981) 3 Cr.App.R.(S.) 35, Baldwin

(1989) 11 Cr.App.R.(S.) 139). If it is uncertain which of two different versions of the facts has

been adopted by the jury, the sentencing judge is entitled to form his own view of the facts, based

on the evidence heard in the trial (see Cawthorne [1996] 2 Cr.App.R. (S.) 445, Solomon and

Triumph (1984) 6 Cr.App.R. (S.) 120).

37 In this case it is clear that there is only one basis on which the jury could have reached their

verdict. That is the basis set out in the summing up at page 11 paragraph C to page 12 paragraph

B:

"Now if, members of the jury, you are not sure that Van Hoogstraten ordered Knapp to murder

Mohammed Raja or to cause him really serious bodily injury, but you were sure that he ordered,

advised, encouraged or persuaded Knapp to cause some harm to Mohammed Raja but not to kill

him or to cause some harm less than really serious bodily injury and if you were sure that Knapp,

having received that order, in company with Croke or whoever else was the other man who was

there if it was not Croke, went beyond it and killed Mohammed Raja, Van Hoogstraten would not

be guilty of murder but he would be guilty of manslaughter.

Now, let me just try and put a little more on the canvas to explain what I am about at the moment.

By reference to the facts of this case this verdict could come into play if were you sure that what

Hoogstraten counselled Knapp to do was to frighten Mohammed Raja by, for example, threatening

him with force, by assaulting him or kidnapping him or doing damage to his home and if you were

sure he had not ordered any really serious bodily harm to be done to Mr Raja but in the event

things went wrong, in the sense that Knapp and Croke, or whoever else it was, for whatever reason

went beyond what Van Hoogstraten had ordered and killed Mohammed Raja, that would be a

circumstance in which, as I have said to you, in that event Van Hoogstraten would be guilty of

manslaughter.

Now, the reason is simple, the law holds a person responsible for the consequences of setting in
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train an unlawful piece of conduct and plainly if you were satisfied so that you were sure that what

he had ordered was to threaten, to assault him in a less than serious way, otherwise damage his

home, that would all be unlawful conduct and if you set in train unlawful conduct and death

ensues as a result, even though you haven't counselled it the law holds you responsible for

manslaughter."

38 That is the only basis on which a possible verdict of manslaughter was left to the jury, and the only

basis on the evidence in the case on which to a verdict of manslaughter could have been returned.

39 By acquitting the defendant of murder, the jury indicated that they were not satisfied that the

defendant instructed his co-defendants to kill the deceased, or to inflict grievous bodily harm on

him. It also follows from the verdict that the defendant did not intend or foresee that his co-

defendants would independently form the intention to kill or to cause grievous bodily harm. If the

jury had been satisfied that the defendant contemplated that his co-defendants might intentionally

kill or cause grievous bodily harm to the deceased, they would have been obliged to convict him

of murder.

40 It follows that the basis of fact on which the defendant is to be sentenced is that he counselled his

co-defendants to assault the deceased in some way, but that he did not instruct them to kill the

deceased or to cause grievous bodily harm, and that he did not foresee that the co-defendants

would either kill the deceased or intentionally inflict grievous bodily harm on him.

41 This version of the facts in turn can be considered ambiguous. What did the defendant actually

counsel the co-defendants to do? It would be consistent with the verdict that the defendant had

counselled the co-defendants to attack the deceased physically, and inflict injuries falling just short

of really serious injury; alternatively, it would be consistent with the verdict that the defendant had

counselled the co-defendants to behave towards the deceased in such a way as to terrify him, but

not to assault him physically. Both of these possibilities are mentioned in the summing up at page

11 and 12.
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42 Given that there is no indication which of these versions of the facts was adopted by the jury as the

basis of the verdict, it was for the sentencing judge to decide which version is to be adopted as the

basis of sentence, (see Cawthorne [1996] 2 Cr. App. R. (S.) 445). The sentencing judge must

however direct himself in accordance with the criminal standard of proof (Kerrigan (1993) 14 Cr.

App. R. (S.) 179, decided in relation to a Newton hearing) and must give the defendant the benefit

of any doubt there may be concerning the basis of the verdict of guilty on manslaughter (Stosiek

(1982) 4 Cr. App. R. (S.) 205, Tovey (1993) 14 Cr. App. R. (S.) 766.) The following passage

occurs in the judgment in Tovey, a case of where a verdict of manslaughter was returned on a

count charging murder:

"Secondly, and alternatively, it is said that if the issue as to who produced the knife and how it got

there remains obscure, as it was on the evidence, the benefit of any doubt arising from that

obscurity or confusion should be given to the appellant. With that second submission we feel

bound to agree. There was confusion. The jury's verdict clearly reflected a version of events as

perceived by the jury. That version was wrapped in mystery. The appellant should have the

advantage of that uncertainty."

43 It has recently been held that the sentencing judge must give reasons for preferring one version of

the facts to the other (Byrne, June 27, 2002, [2002] EWCA Crim. 1975.)

44 The following passage occurs in the judgment of Kay L. J.:

"It was for the judge, since he had concluded that he should not ask the jury to express their

decision in terms of one possible finding of manslaughter or another, to decide the proper factual

basis upon which sentence should be passed. That is just the same as in other cases, where a judge

has to reach such a conclusion, the jury having returned a verdict of guilty but there being more

than one factual basis upon which they may have acted.

The judge does so by considering the totality of the evidence. It is unnecessary for him to review

that evidence in detail in his sentencing remarks because he will already have done that in the

course of his summing-up. But it is necessary for him to explain how it is that he arrives at his

conclusion. Here, the judge sought to do so by saying that the evidence, suggested
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overwhelmingly that the appellant had lost his temper and had struck some very severe blows. We

think that the judge was entitled to explain his decision in this way, although it may have been

better if he had gone into matters in greater detail and explained a little more fully how he reached

his conclusion. Nonetheless, this was a case in which it was essentially a matter of looking at the

evidence in the round and deciding what the position was. The judge had decided that there was a

loss of temper. He had evidence from a series of eyewitnesses about the severity of the blows that

were struck; he had to have regard to the pathologist's evidence, but he was entitled to come to a

conclusion adverse to the appellant."

45 The learned judge explained the factual basis for his sentence in the following terms (transcript of

October 25,2002, p.67G):

"I have concluded that the proper approach to this case is that I should sentence you upon the basis

that the essential offence, excluding the circumstances which arose, namely death, should be for

this being an offence of instigating threats to kill. The maximum sentence for threats to kill is ten

years. Plainly, I am prepared In the circumstances of the restraint which I consider to be necessary

in this case not to take as my starting threshold the maximum sentence."

46 It is submitted that this passage reveals two errors of principle. The first is that it was not open to

the learned judge, on the evidence called at the trial, and in the light of the direction to the jury, to

consider himself to be satisfied to the criminal standard that the appellant instructed the

codefendants to make threats to kill as opposed to use a lesser degree of violence. The question of

threats to kill was not mentioned in the direction on manslaughter quoted above and the learned

judge gives no explanation, as required by Byrne, for preferring this view of the evidence to the

view that the appellant counselled the codefendants to threaten the deceased with a lesser degree

of violence.

47 It is accepted that the Court of Appeal, Criminal Division will be slow to differ from a view of the

facts of a case adopted by a judge who has heard all the evidence, but will do so where a
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reasonable jury, properly directed, could not have reached the same verdict on that evidence. (R. v.

Gore[1998] 1 Cr. App. R. (S.) 413). It is submitted that on the evidence called at the trial, a jury

could not have reached that conclusion.

48 It is further submitted that even accepting the learned judge's decision on the factual basis for

sentence, the learned judge adopted too high a starting point for sentence.

49 The principle on which a court should approach the task of sentencing a defendant convicted of

manslaughter, where death has resulted unintentionally from an unlawful act, has been considered

in a number of cases. In principle, the correct approach is to determine what sentence would have

been appropriate for the unlawful act, if death had not resulted from that act, and then to consider

to what extent the sentence should be enhanced to reflect the fact that death has resulted, albeit

unintentionally and in an unforeseen manner, (see Ruby (1987) 9 Cr.App.R.(S.) 305)

50 In applying this approach in a case where the sentencing judge has found that the underlying

offence was an offence of threatening to kill, it is submitted that the starting point should be the

sentence which would have been imposed if the defendant had been convicted of threatening to

kill, not the maximum sentence for that offence.

51 A consideration of reported cases in which the Court of Appeal, Criminal Division has considered

the appropriate sentence for offences of threatening to kill indicates that the appropriate sentence

for a single offence of threatening to kill will seldom exceed five years' imprisonment, and will

frequently be less than this.

52 A number of cases are set out in Current Sentencing Practice at B2-1.3D. No precise analogy to

the facts of this case has been identified. Reference may usefully be made to Attorney General's

Reference No. 84 of 1999 (R. v. Jennison)[2000] 2 Cr.App.R.(S.) 213.

The offender was convicted of two counts of a threatening to kill. Between 1975 and 1990 the

offender lived with a woman. The offender killed the women in 1992 and eventually pleaded

guilty to manslaughter by reason of diminished responsibility. He was sentenced for that offence

27



to two years imprisonment. Following his release from prison he made threats towards members of

the woman's family. On one occasion he met the deceased woman's brother who was shopping.

The offender stood close to the brother and threatened to kill him. On the same occasion he made

threats to kill the deceased woman's sister. The brother and sister were both terrified by the threats

which they treated as genuine. The offender was arrested and repeated the threats to police

officers. Sentenced to 15 months imprisonment on each count concurrent. The Attorney General

asked the Court to review the sentences on the ground that they were unduly lenient

Lord Bingham C.J.: It is plain in our judgment that there are a number of factors which bear on the

gravity of a threat to kill. It may for instance be relevant whether the threat is uttered in a state of

sobriety or of drunkenness and whether there is repetition of the threat, and it is relevant to have

regard to the vulnerability of the party threatened. Most important, however, in any case of this

kind, is the reality of the threat - the likelihood, in the view of the party threatened, that the threat

will be carried out and the extent to which that party is put in genuine fear. It is very relevant to

consider whether the party making the threat is known to be violent, and whether the party making

the threat is known to have some grudge or animus or grievance which may cause him to act in the

manner threatened.

Here we have a man with a record of the most serious proven violence. There was evidence of an

obsessive grudge against the brother and sister of the offender's deceased partner, and there was

evidence not merely of an isolated manifestation of animus, but of a prolonged obsession -

enough to inspire fear in anyone.

Against that background we conclude, despite the submissions of counsel for the offender, that the

sentence imposed was indeed, as the Attorney General contends, unduly lenient Following

conviction at trial we consider that the appropriate sentence would have been one of three-and-

a-half to four years'imprisonment Making allowance for the element of double jeopardy which

is very real in a case of this kind, particularly since the offender has been released, we consider

that the appropriate sentence which we should substitute is one of three years' imprisonment.

53 Allowing for the many factual differences between this case (adopting for the purposes of

argument the learned judge's version of the facts) it is submitted that a proper sentence, if the

appellant had been convicted of threatening to kill, would have been of the order of three to four

years imprisonment.
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54 In the present case the process of calculating an appropriate enhancement of the notional sentence

for the offence of which the defendant would have been convicted if the deceased had not been

killed is complicated by the fact that it is apparent from the evidence that his co-defendants acted

far outside the scope of any plan to which he could have been party, on the verdict of the jury..

The evidence was that the two men who killed the deceased clearly intended to kill; he was

stabbed in the heart and shot in the head. By the verdict, the jury has acquitted the defendant of

any intention that the assailants should inflict grievous bodily harm, and any foresight that they

would do so. In these circumstances it is submitted that the death of the deceased is at best

remotely connected with the violence counselled by the defendant and did not arise as a

foreseeable consequence of that violence. The case would be different if the co-defendants had

attacked the deceased in the manner suggested by the defendant and the deceased had died as a

consequence of that violence, possibly as a result of falling down stairs, having a heart attack, or

striking his head on a hard surface. It appears from the evidence, in the light of the jury's verdict

on the defendant, that the defendant's responsibility for the death of the deceased is minimal,

given that the co-defendants did not carry out such violence has he counselled. In these

circumstances it is submitted that any enhancement of the sentence beyond that which would have

been appropriate on conviction for threatening to kill should be minimal. It is submitted that in the

light of this reasoning, a proper commensurate sentence for manslaughter, adopting the learned

judge's version of the facts for the purpose of sentence, would be in the bracket of three to five

years.

PETER JOHN KELSON QC

DR DAVID THOMAS QC
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1. THE VICE PRESIDENT: On 19th July 2002 at the Central Criminal Court, following
a trial before Newman J, the applicants, Knapp and Croke were convicted on count 2 of
murder. On 22nd My the appellant, Van Hoogstraten, also charged with murder, was
convicted on the same count of manslaughter. Knapp and Croke were sentenced to life
imprisonment, and, on 25th October the appellant was sentenced to 10 years'
imprisonment and an order made in relation to the prosecution costs. A further count in
the indictment, of conspiracy to murder, against the appellant, was withdrawn from the
jury.

2. The appellant appeals against conviction and sentence by limited leave of the Single
Judge. Knapp and Croke renewed their applications for leave to appeal against
conviction following refusal by the Single Judge. At Knapp's request, last week, his
renewed application for leave has been adjourned because he wrote indicating that he
wanted to take further steps in connection with his application before it was considered
by the Court. Yesterday, the Court received a letter from solicitors acting for Croke,
asking for his renewed application to be removed from today's list because he wishes to
be represented. To that application we accede. The renewed applications of Knapp and
Croke will be listed in due course before a constitution of this Court in which I preside.

3. Turning to the appellant's appeal, it is necessary to refer briefly to the facts, but we shall
not do so in any detail because of the events which we shall direct shall take place
hereafter.

4. The circumstances were that, on 2nd July 1999, at about 10.15 in the morning, a man
called Mohammed Raja, in his sixties, was stabbed five times at his home in Sutton and
then shot at close range in the left-side of his face by a sawn-off single barrelled
shotgun. Even without the discharge of the gun one of the stab wounds would have
been fatal.

5. The two men who were seen by the deceased's grandsons to perpetrate the killing left in
a white Transit van which was abandoned a short distance away, doused with petrol and
set fire to. The Crown's case was that it was Croke and Knapp who murdered the
deceased, having been contracted to kill him for reward by the appellant. It was said
that the appellant had enlisted Knapp, whom he had known for a very long time and
whom he had used in a variety of circumstances over the years, and Knapp enlisted
Croke. The jury was directed that they could not convict the appellant of murder unless
they found that Knapp had committed the murder; that the appellant had counselled that
offence and that murder was within the scope of what the appellant had advised or
ordered or persuaded Knapp to do.

6. It was the case for the prosecution that payments in reward for what he had done had
been made by the appellant to Knapp after the killing.

7. In the course of the trial, leading counsel then appearing for the appellant had opened
the defence case on the basis that there never had been a contract killing and that what
had occurred in Mr Raja's home was capable of other explanations. In the evidence
which he gave before the jury, the appellant described as "ridiculous" the suggestion
that there had been a contract killing and he gave reasons for using that word. Counsel
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for the defence, in his closing speech to the jury, likewise attacked the suggestion that
the killing was the result of any contract.

8. The learned judge in his summing-up directed the jury in relation to murder, so far as
this appellant was concerned, in the way which we have already identified. He did not,
as Mr Kelson, on behalf of the appellant accepts that he could have done, direct the jury
that there was a second basis on which a verdict of murder might be open to them, by
reference to the appellant's foresight of what might have occurred. At the heart of this
appeal, however, is the direction which the judge gave in relation to manslaughter. A
separate ground was canvassed, by Mr Kelson, before us, on the basis that
manslaughter should never have been left to the jury at all. That ground we reject.
Having regard to the way in which the defence was conducted, it seems to us that the
judge would have been open to criticism had he not directed the jury as to
manslaughter. It is true that the prosecution case against the appellant was that of
contract killing, to which we have referred. It is true that the defence, primarily, was
that the appellant had not had any part to play in the death of Mr Raja. But, as it seems
to us, the speeches which were made on his behalf and the evidence which he gave
before the jury, were such that it was appropriate for the judge to sum-up manslaughter
to the jury. It was plainly recognised, on 1st July, in the discussions which took place
at the conclusion of the evidence, between the judge and experienced leading counsel
on behalf of the defence, that, in the light of the way he had opened the case to the jury,
the evidence the appellant had been given, and the way in which he proposed, in his
final speech, to address the jury, that a direction in relation to manslaughter would need
to be given. Accordingly, there is no substance in that ground.

9. Mr Kelson's primary criticism, however, by reference to a substantial number of
authorities, to which it is unnecessary, for present purposes, to refer, is that the learned
judge misdirected the jury in relation to manslaughter.

10. The complexities of the law in relation to joint enterprise, particularly where a death
has ensued, are great and notorious. No useful purpose would be served in this
judgment by embarking on yet another analysis of the relevant principles.

11. What the learned judge said, starting at 10G of the transcript in his summing-up, was
this:

"Now if, members of the jury, you are not sure that Van Hoogstraten
ordered Knapp to murder Mohammed Raja or to cause him really serious
bodily injury but you were sure that he ordered, advised, encouraged or
persuaded Knapp to cause some harm to Mohammed Raja but not to kill
him or to cause some harm less than really serious bodily injury and if
you were sure that Knapp, having received that order, in company with
Croke or whoever else was the other man who was there if it was not
Croke, went beyond and killed Mohammed Raja, Van Hoogstraten would
not be guilty of murder but he would be guilty of manslaughter.

Now, let me just try and put a little more on the canvass to explain what I
am about at the moment. By reference to the facts of this case, this verdict
could come into play if you were sure that what Van Hoogstraten
counselled Knapp to do was to frighten Mohammed Raja by, for example,
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threatening him with force, by assaulting him or kidnapping him or doing
damage to his home and if you were sure he had not ordered any really
serious bodily harm to be done to Mr Raja but in the event things went
wrong, in the sense that Knapp and Croke, or whoever else it was, for
whatever reason went beyond what Van Hoogstraten had ordered and
killed Mohammed Raja that Would be a circumstance in which, as I said
to you, in that event Van Hoogstraten would be guilty of manslaughter.

Now, the reason is simple, the law holds a person responsible for the
consequences of setting in train an unlawful piece of conduct and plainly
if you were satisfied so that you were sure that what he had ordered was
to threaten, to assault him in a less than serious way, otherwise damage
his home, that would all be unlawful conduct and if you set in train
unlawful conduct and death ensues as a result, even though you have not
counselled it the law holds you responsible for manslaughter."

12. In due course, in response to a question from the jury, after they had been out
considering their verdict for several days, on 19th July, the learned judge gave to the
jury a transcript of that direction. Clearly, therefore, it is a direction on which they
would be concentrating. It will be apparent that that direction contained no reference to
the use of a loaded firearm.

13. The submission which is made by Mr Kelson on behalf of the appellant is that the
appellant could only be convicted of manslaughter if the jury were sure that he had
contemplated the use of a lethal weapon and the jury ought so to have been directed.
Because the authorities show, says Mr Kelson - and this is not in dispute - that a
defendant only carries responsibility for the consequences of the actus reus he
specifically agreed to. In other words the judge's direction was too wide: if the
agreement was merely to frighten or cause damage, submits Mr Kelson, that would not
be a sufficient basis on which the appellant could be convicted of manslaughter, if the
death was caused by the discharge of a loaded firearm.

14. For the Crown, the response of Mr Waters QC, is that the judge's direction was given
on the basis that everyone connected with the trial knew that the case centred around
the use of a gun and the directions given by the learned judge, in the passage which we
have read, predicated the use of a firearm.

15. Mr Waters sought to sustain that submission by stressing the judge's use, in the passage
which we have rehearsed, of the words "the facts of this case" and Mr Waters also
draws attention to a passage in the summing-up at pages 34 and 35, of which, in due
course, the jury were not given a transcript, in relation to the use of a shotgun.

16. Mr Waters' submission is that, when the directions of law which we have rehearsed are
read in conjunction with the subsequent passage in the summing-up to which we have
referred, the jury would have necessarily understood that they could convict of
manslaughter only if the frightening was by use of a loaded firearm. We are unable to
accept that submission. As it seems to us, the direction given by the learned judge was
flawed in the way which we have identified because it did not focus the jury's attention,
in relation to the activity of frightening, on the use of a loaded firearm.
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17. That being so, there is no alternative but to allow this appeal and to quash the
appellant's conviction.

18. The question which then arises is whether or not, in the interests of justice, there should
be a retrial. In our judgment, the gravity of this offence, the availability of material
evidence, the comparatively short period of time which the appellant has spent in
custody and all the other circumstances of this case point plainly to the public interest
lying in there being a retrial in relation to the alleged offence of manslaughter.

19. Accordingly, we shall direct that a new indictment be preferred within 28 days; that the
appellant be rearraigned on that indictment within 2 months from today. We make it
plain that, in giving these directions, we have not given consideration to such
submissions as Mr Kelson has indicated he would wish to advance as to whether or not,
in view of the publicity so far accorded to this matter, there could fairly be a retrial. As
to that aspect of the matter, we express no view whatsoever.

20. MR KELSON: There are two ancillary matters, I make an application for costs out of
Central Funds. I am grateful to my learned friend that the issue of whether there should
be a contempt of court order, but I noted that my Lord worded the judgment carefully,
so as not to run the risk of prejudicing any trial proceedings that might follow. But I
am grateful that my learned friend has raised it.

21. THE VICE PRESIDENT: Are you asking us to make an order. If so, what?

22. MR KELSON: I fear it is a matter I really ought to take instructions upon, and I could
do so very quickly, if the facilities were available.

23. THE VICE PRESIDENT: What sort of order are you contemplating you might ask.

24. MR KELSON: Simply the details of the judgment that my Lord has given which is
relating to various aspects of evidence, and I do not know whether the reference is to
argument and so on. There may be matters that a potential jury would now read,
arising out of the judgment, about counsel's argument, and certain aspects of the
evidence that may not arise in the subsequent retrial. So, if my Lord were simply to
prohibit the publication of the details of the judgment, but not-

25. THE VICE PRESIDENT: There can be no objection of the result of the appeal?

26. MR KELSON: Not at all.

27. THE VICE PRESIDENT: Yes well, Mr Kelson, we think it appropriate that the terms
of the judgment, although not the result of the appeal, are not published until after the
retrial. The section of the Act which gives us power to do that is not immediately
present to my mind. I am pretty confident we have that power.

28. MR KELSON: Section 4(2).

29. THE VICE PRESIDENT: Section 4(2) of the Contempt of Court Act.
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30. MR KELSON: I am much obliged. I think my Lord had not quite voiced the order for
costs when I rudely interpreted when I was speaking. Did my Lord-

31. THE VICE PRESIDENT: I said "so be it" or words to that effect.

32. MR KELSON: Then there is another matter, the matter of bail pending appeal. Mr
Van Hoogstraten, when facing trial for murder was, for the vast majority of the time, I
believe, on bail, and in my submission there is every reason in the world why he should
now be given back his bail, pending the appeal. This is a vast case, and will take, I
would think, some preparation on the part of trial counsel. I cannot, with respect, see
the trial date coming on too hurriedly, and, in my submission, given that the change in
position from his worst position, now, as opposed to that which it was when it was
murder, there is every reason now to grant him bail, pending the retrial.

33. THE VICE PRESIDENT: Mr Waters?

34. MR WATERS: We oppose the application for bail on two grounds. First, the fear of
failing to surrender to custody, and secondly, real fear in relation to interference with
witnesses, or otherwise obstructing the course of justice.

35. There was an application for bail presented to this Court, I think, it was 11th April.

36. THE VICE PRESIDENT: The Single Judge or consequent upon the Single Judge
granting leave.

37. MR WATERS: My Lord, that is right. A document was prepared in relation to that.
Could I hand it up.

38. THE VICE PRESIDENT: We have not got that.

39. MR WATERS: I appreciate that. May I hand up copies of it. My Lord, could I say
before my Lord, of course, this has to be read in the light of my Lord's ruling today, and
could I add to that that just the Court in consideration I shall call DI Slayden if I may to
bring the Court up-to-date for consideration of whether the section 4(2) order should
relate to the application for bail. Because that is a matter I do not know, but perhaps
matters will be canvassed which perhaps it would be unfortunate if they were.

40. THE VICE PRESIDENT: Yes, for the moment, pending any further direction the order
which we have made relates to the bail application as well.

41. MR WATERS: I invite the Court to read the document (pause while reading).

42. THE VICE PRESIDENT: Have you had this Mr Kelson?

43. MR KELSON: I have now, thank you.

44. THE VICE PRESIDENT: Mr Waters, just remind us where Archbold deals with bail.

45. MR KELSON: I actually have that, my Lord, it is page 958 and the top of the page
subsection (2)(a).
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46. THE VICE PRESIDENT: That is our power to grant bail. What I had in mind, it is not
every day that this Court considers a bail application, is the provisions of the Bail Act.

47. MR KELSON: We are looking.... 233, my Lord. Thank you very much.

48. MR WATERS: May I call DS Slayden please?

Examined by Mr Waters

49. THE WITNESS: Andrew Slayden Detective Inspector, Specialist and Economic Crime
Squad, I think, my Lord.

50. MR WATERS:: Were you previously in control on a daily basis at least of the
investigation arising out of which Mr Van Hoogstraten was arrested and charged?

A. I was my Lord yes.
Q. In relation to Mr Van Hoogstraten, was he a man, as emerged from the trial from the

evidence, a man of considerable wealth?
A. Yes, my Lord.
Q. Did that include property abroad?
A. Yes my Lord, in a number of different countries both in Europe and further afield.
Q. That was at the time of the trial Mr Slayden. Do you know what the situation is today?
A. My Lord I have not kept abreast of it, I have not heard anything to the contrary.
Q. In respect of the retrial, would there be, you anticipate, a number of what may be called

civilian witnesses to give evidence?
A. Yes my Lord, non police witnesses.
Q. And I think you have read, and indeed had an input into the document which the Court

has?
A. I have my Lord.
Q. There are fears and the grounds of fears, they are expressed in relation to interference

with witnesses. Can you help us on your view, please. Do you still have such fears or
have those abated?

A. No my Lord, the fears would still be here.
Q. Just one matter of detail, in relation to the last page, and the last lines of paragraph 25, the

reference of that particular matter to the Attorney-General, has that been concluded?
A. I am unaware that it has been concluded my Lord. I believe it would be, if it was.
Q. And your fears therefore that the defendant would surrender to bail and also interference

with witnesses?
A. That's correct, my Lord, yes.
Q. Stay there please?
51. MR KELSON: I have no instructions on which to cross-examine the witness, should I

wish to do so. I am sorry my Lord.

52. THE VICE PRESIDENT: Well, Mr Kelson, is the answer for you to pursue your
application for bail on some other occasion when you have instructions.

53. MR KELSON: Later today or tomorrow would be... You see I am loathed, as it were,
to let the matter go and Mr Hoogstraten's appeal has now been allowed and the Crown
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are opposing his bail, and he was on bail when he was charged on murder. So I hope
you will forgive me for wanting to resolve the matter.

54. THE VICE PRESIDENT: How long would you like us to rise for?

55. MR KELSON: If you permit me to take my instructions through the bars.

56. THE VICE PRESIDENT: I will but I do not think that is very satisfactory in a Full
Court. How long would you like us to rise for?

57. MR KELSON: Could you possibly do so until 4 o'clock.

58. THE VICE PRESIDENT: We shall do so. We shall sit again at 4 o'clock.

(Short Adjournment)

59. MR KELSON: My Lord, I have no questions of the witnesses. Thank you very much.

60. My Lord, before it slips from my mind, my attention has been brought to the nature of
the costs order that I sought and the words that I used. I always understood the costs of
the court below, but I make it crystal clear that the application for costs I made was of
course for the costs of the appeal and the costs of the court below. I trust that the costs
order remains the same my Lord.

61. THE VICE PRESIDENT: It does.

62. MR KELSON: My Lord on the matter of bail, I hope in principle there is a
presumption in favour of bail.

63. THE VICE PRESIDENT: Yes.

64. MR KELSON: That presumption in the appellant, Mr Van Hoogstraten's, favour when
facing a murder charge. He was granted bail. For the Crown to make one of their
grounds of objection that there is a risk of failure to surrender is poor, with great
respect, because when facing the much greater charge, he did surrender as and when
required, at all times. And I do re-emphasise as one of the cornerstones of the
application that his position is vastly different now so with respect, putting things in the
reason for the Court to entrust him with bail again, there are vague assertions and
allegations about the inference of witness or perversion of the course of justice. He
faced his trial for murder throughout, and the trial took its place. And such evidence or
material as has been put before you, as a tribunal, is not fit to act upon on that ground of
objection. The presumption is there and he can call upon his conduct when facing the
murder trial to support his reliability as a bail risk.

65. There were a number of conditions attached to his bail formally, one of those was that
he should reside with a solicitor or his solicitor and he did so. I am informed, as I came
into Court today, that same opportunity exists. His solicitor, Mr Englehart, will give
evidence to put before you, but I hope you could accept it from me. There is no
difficulty there.
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66. THE VICE PRESIDENT: Yes of course.

67. MR KELSON: He has two sureties, each of £500,000. Both gentlemen are at Court,
Mr Emanuel and Mr Martin. Further, on the issue of his efficacy either by way of
making himself absent or interfering with witnesses, my Lords may know that the court
have now, the civil courts, have frozen some £90 million worth of assets over which it
is said it is their allegation Mr Van Hoogstraten has control. So his position, or
influence, as has been suggested, is greatly diminished.

68. In my respectful submission, on the material that has been put before you to oppose the
presumption in favour of bail, it is not enough and he can call upon his conduct before
the murder trial, in favour of, I hope, persuading my Lords that he should be granted
bail pending appeal. My London clerk informs me from his initial telephone calls that
the earliest, possibly the earliest the case might come for retrial is March of next year. I
do not want to pin him to that because I am sure he has telephoned some useful contacts
and so on, but he is usually right. This is very likely to take some time.

69. THE VICE PRESIDENT: It is quite likely that arrangements will have to be made for
a High Court judge to conduct a retrial, and no doubt those responsible for the
movements of High Court judges will be making suitable enquiries at this very
moment.

70. MR KELSON: It did occur to me-

71. THE VICE PRESIDENT: The Court does not accept that March is a likely date for
trial.

72. MR KELSON: I accept that fully.

73. MR JUSTICE MCCOMBE: Mr Kelson, was bail withdrawn at any stage?

74. MR KELSON: A week before the trial commenced bail was withdrawn, a week before
the trial commenced.

75. MR JUSTICE MCCOMBE: What was the basis of that?

76. MR KELSON: There are two different perceptions there, from the Crown's point of
view certain difficulties which I will leave them to tell the Court about; from the
defence point of view, scurrilous, unfounded allegations, there was no evidence to
support them whatsoever.

77. My Lord, one thing that did occur to me on the matter of publicity, I am acutely aware
of the many cases where there has been great publicity but trials have been ordered to
take place, relying on the good sense of jurors. I am also acutely aware of the intensity
of local publicity, local to London and his home town. It is not inconceivable that
possibly the position might arise where the case does not take place around here. That
is speculation. Its only relevance is to the length of time before the trial takes place. In
my respectful submission, the logical consequence of the position arrived at in this
Court today is that Mr Van Hoogstraten should be granted bail upon such terms as the
Court requires of him.
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(The Bench Conferred)

78. THE VICE PRESIDENT: No, Mr Kelson, we are aware of the presumption in favour
of bail, but we take the view that there are substantial grounds for believing, if released,
he will interfere with witnesses. Therefore the application is refused.
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